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STATEMENT OF QUESTIONS PRESENTED. | 

I— The question is whether a valid real estate sales con¬ 
tract is made when offeree agrees to accept a larger shm 
than offered, and where the larger sum is quickly agreed to 
by the original offeror. 

II— Another question is whether upon the death oj a 
vendee in a real estate sales contract, his administratrix 
C. T. A. becomes a proper party plaintiff to prosecute his 
claim for damages for breach by vendor of said contract. 

III— And another question is whether a witness, other¬ 
wise qualified, may testify as to the market value of real 
estate, where he does not have information of every derail 
entering into the value and has not inspected the proper 
which is unchanged, until after the date as of which it 
to be valued. 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit. 


No. 10,855. 


MARTHA K. BRILL, Administratrix C.T.A. of the Estate 
of Leon Brill, Jr., deceased, Appellant 


v. 

MORRIS MTTSHINSKY, Appellee 


Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

(a) Appellant filed a complaint in the District Court; 
against Appellee, claiming judgment for damages or, ip 
the alternative, for specific performance. The suit wai 
predicated on a breach by the Appellee of a contract to sell 
real estate located in the District of Columbia. 

The District Court of the United States for the District 
of Columbia had jurisdiction by virtue of Title 11, Sec. 306, 



D. C. Code (1940) (Act of Congress, Feb. 27,1877,19 Stat. 
253, ch. 69, Sec. 2) and Title 11, Sec. 305, D. C. Code (1940) 
(March 3,1901, 31 Stat. 1199, ch. 854, Sec. 61, as amended). 

It being discovered that the property was in the name 
of Appellee and wife as tenants by the entireties, specific 
performance was waived and damages claimed. 

(b) Upon trial the lower court excluded the testimony 
of value of the real estate, offered by Appellant; directed a 
verdict for Appellee at conclusion of Appellant’s case in 
chief; and entered final judgment in favor of Appellee 
(Appx. 16). 

This Court has jurisdiction of Appellant’s appeal from * 
that judgment. Title 28, United States Code, Sections 1291 
and 1292. 

STATEMENT OF THE CASE. 

This is an appeal by Appellant from a judgment entered 
upon a directed verdict rendered in Appellee’s favor at the 
conclusion of Appellant’s case, in a civil action for dam¬ 
ages for a breach by Appellee of a real estate sales 
contract. 

Appellant claimed that the property which was the sub¬ 
ject of the contract was of a greater value than the price 
stated in said contract and also that a valid contract had 
been made. 

Fred P. Deckelbaum was a real estate broker and he was 
employed by Morris Mushinsky (Appellee) to sell 711 
Eighth St., N. W., in the City of Washington, D. C. (Appx. 
6). Appellee quoted a price of $26,500.00 (Appx. 7) and 
gave Deckelbaum a statement of the rents (Appx. 6). 
Deckelbaum submitted the property to Leon Brill, Jr., now 
deceased, and the said Leon Brill, Jr. put up a deposit of 
$1,000.00 and executed a contract (P’s. Ex. 1) to purchase 
the property for $25,000.00 (Appx. 7). This offer was sub¬ 
mitted to Appellee (Appx. 8) who wrote on the bottom of 
the contract “I agree to accept $27,000.00” and signed his 
name (App. 10). Within two hours Deckelbaum took the 
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paper back to Brill for approval of the counter offer (Appx. 
10). Brill changed the purchase price on the contracts 
(P’s. Exs. 1, 2, 3, 4) to $27,000.00 from $25,000.00 aid 
initialed the changes (Appx. 8). Deckelbaum then took the 
contract (Exs. 1, 2) and the duplicates (Exs. 3, 4) back to 
Appellee (Appx. 8). Appellee then wanted Deckelbaum to 
take one-half of the commission (App. 9), and Deckelbau 


im 


refused (Appx. 9). The next day Appellee requested 
Deckelbaum to come and see him at Appellee’s office (Appix. 
9), which Deckelbaum did, taking the contracts with hpn 
(Appx. 9). Appellee tore off the bottom of Exhibit il 
(Appx. 9) which was the portion containing “I agree to 
accept $27,000.00” with Appellee’s signature (Appx. 9). 

Appellant presented two qualified witnesses (Appx. 11, 

15) to testify to the value of the real estate on the date of 
the breach (Appx. 11). They had both seen the property 
and examined it; but not all inclusively, having been pre¬ 
vented by Appellee and his brother (Appx. 12); also their 
latest examination was after the date of breach and thqir 
prior examinations before the date of breach (Appx. 11,12, 
13, 14, 15, 16). Both witnesses stated that they were able 
to and had made an appraisal (Appx. 14, 16) of the prop¬ 
erty as of the date of breach. 

The final appraisement figure was excluded on the basis 
that “no showing that witness had made this inspection” 
(Appx. 11) and that witness “did not show familiarity with 
the property” (Appx. 14); and the other basis, if any, of 
objection was unstated and is unknown to counsel for A)p 
pellant. 

Counsel for Appellee moved for a directed verdict (Appfs. 

16) and the Court said (Appx. 16): 

“The Court thinks the plaintiff has failed to make 
out a case and I shall sustain the motion generally, but 
specifically I will indicate that in the opinion of the 
Court, there was no meeting, final meeting of the minds 
and no completed contract. 

“The Court thinks that they were negotiation 
which were never completed.” 
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STATEMENT OF POINTS. 

1. The Court erred in holding that no valid contract for 
the sale of real estate had been made, and in directing a 
verdict for the Appellee. 

2. The Court erred if it held that the Appellant was not 
the proper plaintiff to bring the action as administratrix 
C. T. A. on behalf of the deceased vendee. 

3. The Court erred in refusing to allow the expert opin¬ 
ion, as to the value of real estate, of the two witnesses pre¬ 
sented by Appellant. 

SUMMARY OF ARGUMENT. 

1. Appellee employed a real estate broker to sell real 
estate for $26,500.00. The real estate broker obtained a con¬ 
tract from Appellant’s decedent for $25,000.00. Appellee, 
in writing, stated he would accept $27,000.00 and signed 
said counter-offer. Appellant accepted the counter-offer. 
Appellant contends that this made out a binding contract 
for the sale of real estate. 

2. After the filing of the suit by vendee for specific per¬ 
formance or, in the alternative, for damages based on a 
contract for the sale of real estate, the vendee died. His 
administratrix C. T. A. was substituted, without objection, 
as party plaintiff. Appellant contends that she is a proper 
party plaintiff in this action for the reason that the claim 
for damages made on behalf of the decedent is personal 
property. 

3. Appellant further contends that the Court erred in 
excluding testimony of two real estate experts as to the 
value of the real estate involved in the case and upon 
which the damages would have been predicated. Appel¬ 
lant contends that real estate experts do not have to have 
all-inclusive information of every detail entering into the 
value, and also that an inspection of the property at the 
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very date of the breach is unnecessary where experts 
have seen the property before and after that date, and 
where the property is unchanged from the date of the 
breach until the date of the last inspection. Appellant 
contends that the appraisal and subsequent testimony 
may be based on a reasonable inspection, upon the pos¬ 
session of a rent schedule (the property being business 
property), and a knowledge of conditions in the area. 

ARGUMENT. 

There was a valid contract made: 

The real estate agent, after being employed to obtjain 
a purchaser for the sum of $26,500.00, procured a con¬ 
tract from the Appellant’s decedent offering $25,000.00 
for the property. The Appellee, agreeing to the condi¬ 
tions of the contract except as to the price, wrote on the 
bottom of the contract that he would accept $27,000 00. 
Within two hours after the counter-offer was made Ap¬ 
pellant’s decedent accepted the same, changed the con¬ 
tract to $27,000.00 and initialed the change. This spelled 
out a contract. Cleborne v. Totten, 61 App. D. C. 69; 57 
Fed. (2d) 435; see also Williston, On Contracts, Vol I, 
page 134, Sec. 77, wherein it is stated: 

“A conditional acceptance is in effect a statement 
that the offeree is willing to enter into a bargain dif¬ 
fering in some respect from that proposed in the orig¬ 
inal offer. The conditional acceptance is, therefore, 
itself a counter-offer ...” 

The citation of further authority seems futile in view 
of the clear-cut facts and law. Without laboring the point 
unduly, may we inquire of Appellee to what purpose was 
the writing—“I will accept $27,000.00”—and signature of 
Appellee, if not to make a counter-offer? A rejection 
which would have terminated the original offer and Left 
the situation subject to further negotiation by offer and 


6 


acceptance, would not have been framed in language such 
as used here. 

We have the further fact that the Appellee tore off this 
portion of the contract after the Appellant’s decedent had 
accepted his counter-offer. His purpose in doing this was 
plain. He knew that he had a contract, hut at that point 
perhaps realized that he had made a bad bargain. He de¬ 
sired to withdraw, and his method was to simply destroy 
the evidence of his signature and counter-offer. The ac¬ 
tions of the Appellee were not proper, and whatever in¬ 
ferences may be drawn therefrom would certainly not be 
in favor of the Appellee. 

Appellant is a proper plaintiff in this cause: 

This point is presented for the reason that in the argu¬ 
ment for a directed verdict it was stressed by counsel that 
the plaintiff below (Appellant) was not a proper party. 

While the Court did not pass on this point directly 
(Appx. 16), yet it is thought advisable by Appellant to 
present authorities to support the properness of the Appel¬ 
lant’s maintaining this suit. 

The vendee under the real estate contract brought his 
action for specific performance and/or damages. It was 
discovered that the vendor and his wife held the property, 
which was the subject matter of the contract, as tenants by 
the entireties, and she, the wife, had not signed the con¬ 
tract. The case then proceeded on the theory of damages 
only and was tried as a damage case. The jury demand 
was made by Appellee after the change from the specific 
performance claim to plain damages. The vendee died and 
this Appellant, as administratrix C. T. A., was substituted 
as party plaintiff. No objection was made as to this sub¬ 
stitution nor any question raised until the argument on a 
motion for directed verdict. 

The contention of the Appellee that the Appellant was 
not a party plaintiff is not sound in law. The case of 
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Griffith v. Stewart, 31 App. D. C. 29; 217 U. S. 323; 54 l^aw 
Ed. 782, seems to Appellant to cover this question raised 
herein and to fully support our position. The exact factual 
position has been determined in Gustin v. Union School 
District, 94 Mich. 502; 54 N. W. 156. See also Champio\i v. 
Brown, 6 Johns. Ch. (N. Y.) 398; 10 Am. Dec. 343. 


The exclusion of the valuation of the real estate 
involved in the contract was error: 


i 


ex- 
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Appellant produced on her behalf two real estate 
perts, one Lloyd E. Turner and one Milburn J. Donoh 
Jr., both of whom had appraised the property and stated 
that they were in a position to give the fair market value 
on the date of breach. The fair market value was indicated 
as being the price at which a person willing to sell would 
sell to a person willing to buy. Harten v. Loffier, 29 A^>p. 
D. C. 490 (affirmed 212 U. S. 397); 53 Law Ed. 568. 

It is true that an all-inclusive examination of the 
erty was not made, but it is also true that the witness 
had had knowledge of this property for some time befp 
the date of the breach and had had occasions to inspec 
off and on. It is definitely established that these witnes^ 
were qualified in every respect to make the appraisal, 
trial court seems to have predicated its rejection of 
tendered proof in that the witnesses did not show familija 
ity with the property and that there had been no show} 
that the witnesses had made the inspections. The rec 
clearly indicates the inspection made and the knowled 
that they had of this property. The only conclusion ta 
Appellant could reach was that the Court felt that the 
spection had to be made on the day of the breach or clcj> 
thereto, and had to be a complete and an all-inclusive o 
This is not the law. Lebanon and New York Turnpike 
v. Creveley, 159 Tenn. 147; 17 S. W. (2d) 22. 

It has also been held that an inspection of property after 
the date as of which it is to be valued may furnish sufficient 
knowledge of the property if its condition has not changed. 
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Muir v. Robinson, 186 N. E. 289; 205 Ind. 293; Pennebaker 
v. Kinide, 269 P. 981; 126 Or. 317. 

In addition to the cases cited reference is made to the 
record to show that these witnesses, as to value, felt that 
they had sufficient information to reach a conclusion as to 
the value. Whether this conclusion as to the value was 
controlling was a question, we submit, for the jury, and if 
they felt that the lack of investigation—if there was such 
a lack—was such as to make ineffective the conclusions 
reached, they could have given little weight to the evidence. 
However, we are now dealing with the proposition as to 
whether or not qualified real estate men (Appx. 14) shall 
be prevented from giving their opinions of the value of 
property, which they have seen and whose rent schedule 
they know, and where they have been familiar with the 
property for some years past. 

CONCLUSION. 

Appellant respectfully submits that the trial Court was 
in error and that the cause should be reversed and sent back 
for a new trial. 

Makk P. Freedlander, 

Attorney for Appellant. 
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70 Filed Sep 22 1948 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Division 
Civil Action No. 3921—’48 

Leon Brill, Jr., 2745 29th Street, N. W., Washington, D. C., 

Plaintiff , 


v. 

Morris Mushinsky, 707 8th Street, N.W., Washington, D. C., 

Defendant. 

Complaint for Specific Performance of Contract to Sell 

Real Estate. 

1. Plaintiff is a resident of the District of Columbia, a 
citizen of the United States, and brings this suit as pur¬ 
chaser under a contract to buy real estate. Defendant is 
believed to be a resident of the District of Columbia and a 
citizen of the United States, and is sued as the owner and 
seller of the real estate hereinafter described. This suit 
is brought to compel Defendant to specifically perform his 
contract for the sale of real estate located in the District 
of Columbia. 

2. On or about September 21, 1948 Defendant signed a 
written contract for the sale to the Plaintiff of real estate 
located in the District of Columbia and known and described 
as Lots 806 and 829 in Square 429, with improvements 
thereon known as No. 711 8th Street, N. W., for the price 
of Twenty-seven Thousand Dollars ($27,000.00). Plaintiff 
gave his deposit of One Thousand Dollars ($1,000.00), as 
required by the contract, and stands ready, willing and able 
to perform his part of the bargain by assuming a first deed 
of trust in the amount of Sixteen Thousand Dollars ($16,- 
000.00) and paying in cash the difference between said first 
trust and the sales price. 
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71 3. Defendant wrongfully procured possession of 

the written contract of sale and tore off the portion 
thereof bearing his signature, and stated that he refused to 
go through with the sale. Plaintiff tendered performance 
and still continues to tender full performance, but Defen¬ 
dant has refused and continues to refuse to comply with the 
contract of sale. 

4. Plaintiff now offers to pay the purchase price as re¬ 
quired by the contract. 

5. Because of the wrongful actions of the Defendant, 
aforesaid, Plaintiff will sustain the loss of rents on the above 
described property, for a long period of time. 

Wherefore, Plaintiff demands: 

1. That Defendant be required to specifically perform 
the said agreement of sale. 

2. Damages to be assessed at the time of the final decree 
herein, which Plaintiff estimates at about Three Thousand 
Five Hundred Dollars ($3,500.00). 

3. That in the event specific performance is not granted 
Plaintiff, judgment in the alternative against the Defend¬ 
ant be granted, in the full sum of Five Thousand Dollars 
($5,000.00), as damages for the breach by Defendant of 
his contract. 

4. For such other and further relief as to the Court may 
seem just and proper. 

Friedlander and Brill 
By: Leroy A. Brill 

Friedlander and Brill 

Mark P. Freidlander 

Leroy A. Brill 
Rm. 502 Hill Building 
839 Seventeenth St., N.W. 

Washington 6, D. C. 

National 1116 
Attorneys for Plaintiff 
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72 Filed Oct 28 1948 

Answer to Complaint for Specific Performance of Contract 

to Sell Real Estate. 

First Defense. 

The Complaint fails to state a cause of action upon which 
the relief prayed for may he granted. 

Second Defense. 

The Complaint prays for damages but contains no alle¬ 
gation which would legally support such prayer. 

Third Defense. 

The Complaint prays for specific performance or a money 
judgment but contains no allegations which would legally 
support a prayer for a money judgment. 

Fourth Defense. 

1. Defendant admits residence of plaintiff and admits 
that defendant regularly conducts business within the Dis¬ 
trict of Columbia but resides in Prince Georges County, 
State of Maryland. 

2. Defendant denies that he entered into a valid and bind¬ 
ing contract with plaintiff as in the second paragraph of 
plaintiff’s Complaint alleged. 

3. For answer to the 3rd, 4th and 5th paragraphs con¬ 
tained in plaintiff’s Complaint, defendant denies there has 
ever been a valid and binding contract between plaintiff 
and defendant, but respectfully submits to this Honorable 

Court that defendant stands ready to sell and convey 

73 the real estate in question as it now exists to plain¬ 
tiff for the sum of Twenty-seven Thousand Dollars 

($27,000.00). 
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Wherefore, the premises considered, defendant respect¬ 
fully prays: 

First: That plaintiff be required to enter into a vali4 aad 
binding agreement to purchase this real estate as it now 
exists for the sum of Twenty-seven Thousand Dollars ($27,- 
000.00) in the form generally used in the District of Colum¬ 
bia and to perform the obligations of such an agreement 
or that this case be dismissed without costs, damages or 
judgment assessed against defendant. 

Second: And for such other and further relief as th6 na¬ 
ture of the case may require and to this Honorable Court 
may seem just and proper. 

Ford E. Young, Jr., 

Attorney for Defendant 
Suite 201, Mills Building 
17th & Penna. Ave., N.W. 
Washington 6, D. C. 

NAtional 6743. 

Filed Oct 28 1948 

Copy of foregoing Answer to Complaint for Specific {Per¬ 
formance of Contract to Sell Real Estate mailed to law firm 
of Friedlander and Brill, Attorneys for Plaintiff postage 
prepaid, addressed to their office this 28th day of October, 
1948. 

Ford E. Young, Jr., 

Attorney for Defendant 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

6 Fred P. Deckelbaum was called as a witness by 
the plaintiff and, being first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

By Mr. Freidlander: 

Q. Will you state your full name to the Court and jury? 
A. Fred P. Deckelbaum. 

Q. What business are you in, Mr. Deckelbaum? A. Real 
estate broker. 

• •• *•#•••• 

Q. And during that period did you have occasion to meet 
any man named Morris Mushinsky? A. Yes, sir. 

Q. Did you know Leon Brill, Jr., during his lifetime? A. 
Yes. 

Q. Did there come a time when you met Morris Mu- 
shinky and was employed or requested to dispose of 

7 a certain piece at 711 Eighth Street, Northwest? A. 
Yes. 

*••••••••• 

A. Mr. Mushinsky told me he wanted to sell that building 
because he had no need for it, because he bought that build¬ 
ing for the purpose of getting a better lease where he was, 
and that is why he had the building in order to protect him¬ 
self to make sure he got a good lease, and after he got him¬ 
self a good lease in the present building he was, he had no 
need for that building, and he said he wanted to dispose of 
it. 

Q. Where was Mr. Mushinsky’s place of business in rela¬ 
tion to 711 Eighth Street? A. A couple of doors away. 

• •• ••*•••• 

Q. Now, after he explained to you that he wanted to 
dispose of the building, did he give you a statement of 
rents? A. Yes. 
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8 Q. I show you a paper that is attached to Plaintiff’s 

Exhibit No. 1 for identification and ask you to tell 
us whether that is his signature on the bottom of that state¬ 
ment. A. Yes. 


* * * 




Q. Did Mr. Mushinsky tell you then of the price 
sired for the property ? A. Yes, he quoted a price of t 
six, five. 


he de- 



By Mr. Miller: 


Q. How much? A. Twenty-six thousand five hundred. 
By Mr. Friedlander: 

Q. When you say twenty-six, five, that is the real estate 
terminology for $26,500 ? A. That is right. 

Q. Did you submit this property to Mr. Leon Br 
during his lifetime ? A. I did. 

9 Q. Now, the signature appearing on 3 and 4 for 
identification at the bottom, whose signature is that? 

A. Leon Brill, Jr. 

Q. And did the contract contain a different figure at the 
top of 1, 3 and 4? A. Yes. 

Q. What figure was in there when Leon Brill first signed 
it? A. $25,000 

**# #•••*** 

10 Q. Are the forms identical except for the change 
in figures? A. These forms are identical except for 

the change in the figures. 

Q. What did you do with the three papers after Brill 
signed them? A. I went up to see Mr. Mushinsky and told 
him I had a contract for $25,000 for his property there, and 
also I asked him about a statement of rents and ex penses 
and in which he altered the change—that is, he changed 
these expenses here. 

* * * 


ill, Jr., 
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11 Q. Did he sign his name to the paper then? A. 
He signed it, his name on this paper and making 

corrections here, and then he also signed, and he said, “I 
won’t accept $25,000; I will accept $27,000.” 

• •• 

12 Q. What did he do with the contract, the one you 
have in your hand, No. 1, after he signed Defend¬ 
ant’s Exhibit 2 for identification, which is the statement? 
A. He said, “I will accept—I will accept $27,000 for this 
piece of property,” and he signed his name on the bottom 
part of this contract. 

Q. I will accept $27,000? A. Yes; $27,000 and he signed 
his name to the paper. 

• •• ••••••• 

A. Yes, I did, and I showed it to Mr. Brill, that Mr. 
Mushinsky wmnted $27,000 for it. 

He said— 

• •• *•••**• 

13 Q. Don’t tell us wiiat he said. As the result, you 
took that to Mr. Brill? A. That is right. 

Q. Did you then change the three contracts to the figure 
of $27,000? A. To $27,000; that is correct. 

Q. And these initials, L.A.B., or L.B.J., that is Mr. Brill’s 
initials? A. That is his signature. 

• ••••*••** 

Q. And he initialed the change to $27,000? A. Yes. 

• ••••••••• 

Q. Tell us what happened then. A. I took the contract 
back to Mr. Mushinsky, showing him that they agreed to 
$27,000, and he says, I don’t want—he wants me to take 
half commission on that deal. He wanted to cut my com¬ 
mission. 

And he asked how much the commission was, and I said 
$1350. 
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He said, “Well, I will give yon half and conjiplete 

14 the deal.” 

I said, “No, sir, I won’t take half. I got yoii your 
price, what you asked for, and I think I am entitled to a 
fair rate of commission.” 

*•#•***#•* 

Q. What had been your purpose in going to the office 
after the paper had been initialed by Mr. Brill to conform 
to the $27,000? A. I wanted him to sign the other two 
contracts. 

• • • • • • • # • • 

15 The Witness: Mr. Mushinsky called me and said 
to be sure to come down to see him in his office at 

8:30. 

• ••••••••• 

Q. Did you go there? A. Yes. 

Q. Did you hand him the three, Plaintiff’s No. 1 with 
No. 2 attached? A. That is right. 

Q. And 3 and 4 ? A. That is right. 

Q. What did he do, if anything, to the contract? 

*••*•****• 

16 The Witness: Well, he didn’t do anything, except 
tear bottom part of the contract off. 

#••••••••• 

18 Q. And this Plaintiff’s Exhibit No. 1 represents 
the paper as returned to you after it had been tforn? 
A. That is right. 

*••••••••• 

Q. And the part that was torn off, you don’t know where 
that is, do you? A. No, sir. 

Mr. Friedlander: I offer in evidence 1, 2, 3, and 4 as 
exhibits. 

Mr. Miller: No objection. 
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The Court: They may be received as Plaintiff’s Exhibits 

1, 2, 3, and 4. , ; 

• ••••••••• 

28 Q. Did you see Mr. Mushinsky between the first 
time you saw him and the 60 days later when you 
got the first offer? A. Yes, I have seen him in the 
meantime. 

• ••••••••• 

30 By Mr. Miller: 

Q. You say Mr. Mushinsky wanted $27,000? A. Yes, sir. 
Q. That is $500 more than he originally told you to sell 
it for? A. On these two conditions that he had in there. 
Q. Sir? A. On these two conditions he wanted. 

Q. What conditions were they? A. One was to make 
sure that the statement was correct, and it must be ap¬ 
proved by the Fire Department. 

31 Q. What did he say about it? What is your best 
recollection of the language used? A. Nothing was 

said to him. He said “I will have to increase the price in 
order to take care of the work that has to be done there.” 
• •*••••••• 

Q. At the very bottom of the paper? A. I agree to 
accept $27,000 and signed his name. 

32 Q. Why didn’t you get him to sign in the place 
marked “seller”? A. Because the contract was 

$25,000. He didn’t want $25,000; he wanted $27,000. 
Therefore he could not have signed it where the signature 
calls for seller because it has not been approved, and it 
has not been accepted by the other people. 

35 Q. How soon after the first time you had pre¬ 
sented the contract for $25,000 did you take it back 
to Mr. Brill and have the changes made? Within what pe¬ 
riod of time? A. Two hours. 
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Q. The same day? A. The same day. 

* # # • * * • # • I • 

40 Lloyd 3. Turner was called as a witness by the 
plaintiff and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination. 


By Mr. Friedlander: 

Q. Will you please state your full name to the 
41 Court and jury? A. Lloyd Edward Turner. 

Q. What business are you in? A. Real estate 

business. 

Q. Have you been engaged in that business for some 
time? A. Yes, sir. 

Q. How long? A. Ten years, sir, approximately. 

• #*••«••• 

Q. And you have been engaged in the sale, as broker or 
purchaser, and appraisement of property during that pe¬ 
riod? A. Yes, sir. 

Q. Did you at the request of an associate of mine mqke 
an appraisement of the property at 711 Eighth Street, 
Northwest, I think it is Lot 806 and 829 in Square 4^9? 
A. Yes, sir. 

• **•••••• 

44 Q. I will repeat the statement. What in your 
opinion, is the fair market value of the property at 
711 Eighth Street, Northwest, on or about September 21, 
1948, so far as a purchaser who desired to purchase frd>m 
a seller who desired to sell? What is the fair market 
value ? 

Mr. Miller: Just a minute. I object to the question on 
the grounds, Your Honor, that there is no showing that he 
made this inspection. 

The Court: Sustained. 
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By Mr. Friedlander: 

Q. Will you tell us what process you went through in 
order to reach this appraisal? A. Yes. I reached my con¬ 
clusion on the basis of the income of the property, and I 
also compared comparative values in the neighborhood, 
and my knowledge of the neighborhood. 

Q. You did see the building? A. Yes, sir. 

Q. And you compared the building with other proper¬ 
ties, their values, and you also based your figures on 
income? A. Yes. 

Q. What was the income that you used? A. Do 

45 you want the monthly income ? 

Q. Either annual or monthly. A. Well, it is $416 

a month. 

• ##•*•••*• 

46 Q. Let us go back. Will you tell us the details? 
Will you state in detail what you did about the 

appraisal at the time? Tell us in detail. A. Yes, sir. 

I went to the building to inspect it, and we walked into 
the first floor hall, and then proceeded down to the base¬ 
ment. W 7 e inspected the boiler room, and then started 
through to the front part of the basement, at which time 
we talked to the tenant. 

The tenant said that he didn’t think we ought to go 
through the building until we saw Mr. Morris 

47 Mushinsky. So he took us out the back way and 
into Mr. Morris Mushinsky’s place of business, and 

that is when we were told that we were not to inspect the 
building until we had talked to Mr. David Mushinsky. 

I tried to get Mr. David Mushinsky on the phone and 
was unable to, and I also walked around the building, and 
we then re-entered the hall, which I thought wms more or 
less public property. 

And we did notice several rooms, glanced in several 
doors, but didn’t go in the room. 

Q. How many floors in the building? A. It is three and 
a half floors. From the front it is a four-story building 
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but it has a hip roof, and it tapers in the back. The fourth 
floor is not through. 

Q. And you did go through the hallways? A. Yes, sijr. 

Q. And saw the outside of the building? A. Yes, sir 
Q. And you had a rent schedule as of ’48? A. Yes, 

Q. And in your opinion—I will ask you this: Have 
made appraisals of other properties during the 
’48, ’49, and ’50? A. Yes, sir. 

Q. And are you familiar with any 
48 values between ’48, ’49, and ’50? A. Yes, sir. 
***•*••*• 

Q. Will you tell the Court and jury what, in your opin 
was the fair market value in September, 1948, the ma 
value based on someone who wanted to buy, what he w< 
pay, to a person who was willing to sell, what he wanted 
to sell it for? 

Mr. Miller: I object to this. 

• **••••••• 

50 Q. I will ask you the question: Did you see the 
property in ’48 at any time? A. Yes sir, I did. 

Q. Are you prepared to testify whether or not there Jias 
been any substantial change in the building between ’48 
and ’50? A. No, there has been no susbtantial change. 

• **••••••• 

Q. Is it substantially the same as it was in 1948? A. Yes. 

57 Q. Now, Mr. Turner, I will ask you a question: 

Would you give us the appraisal that you have made 
on the property at 711 Eighth Street, Northwest, the fair 
market value, the consideration or price that a person who 
is willing to buy would pay or offer a person who is willing 
to sell? 

Mr. Miller: Just a minute. I object to that question. I 
think it has already been sustained, anyway. 

• • • • • • • * # * 
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The Court: The objection is sustained. 

Mr. Friedlander: I beg your pardon? 

The Court: Sustained. You haven’t qualified this witness. 

By Mr. Friedlander: 

Q. Will you tell us what properties, or how long a period 
have you examined properties for appraisal purposes? 
A. Approximately— 

The Court (interposing): I didn’t mean in that respect. 
He does not show familiarity with the property. 

• ••••••*«• 

58 Q. Now, he has shown—I think you testified that 
you had inspected the property in ’47 ? A. Yes, sir. 
Q. And in ’50? A. Yes, sir. 

Q. And outside of not getting into certain rooms in the 
property, you were over the whole building; is that right? 
A. Yes. 

Q. Did you inspect the property sufficiently for you to 
form an opinion as to its appraised value? 

• ••••••**• 

The Court: The objection is sustained. 

• •#*•****• 

60 Q. And from that inspection and the examination 
of the rent schedules, were you in a position to de¬ 
termine the true market value of the property as of ’50? 
A. Yes, sir. 

Q. Can you tell us "what that market value was? 

Mr. Miller: I object. 

The Court: The objection is sustained. 

• ••••••#*• 

62 Mr. Friedlander: Well, now, Your Honor has sus¬ 
tained the objection to the question. 

I intended to prove by the witness that the building in 
’50 and ’47 was of the value of $28,500. That is my 
purpose. 
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63 Mr. Miller: And I move it be stricken. 

Mr. Friedlander: I have tendered it. 

The Court: It may go out. 

Mr. Friedlander: I beg your pardon? 

The Court: It may go out. 

Mr. Friedlander: It is only a tender of proof. 

The Court: You didn’t offer it as a tender of proof. It 
should be done at the bench. 

i 

#•••#•#*#« 

Milbum J. Donohoe, Jr., was called as a witness by the 
plaintiff and, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Friedlander: 

64 Q. What is your full name sir? A. Milburp J. 
Donohoe, Jr. 

Q. What business are you in? A. Real estate business. 

• • • * * • • • • | • 

Q. How long have you been engaged in the real estate 
business? A. A little over 12 years. 

• • • • # • • • • | • 

Q. And in your real estate practice, have you had occa¬ 
sion to make appraisals of property? A. Yes, sir. 

Q. What is the nature of the appraisals, for what 

65 purpose? A. Our appraisals have been made for 
various purposes. For example, loan appraisals, 

appraisals for estates, for sales value, appraisals for rental 
valuation, and some undetermined, merely for the purposes 
that the individual might desire. 

Q. Have you had the benefit in this case of seeing the 
rent schedules for the year of ’48— A. (Interposing^ I 
have seen the schedule which is reputed to be the ’48 rjent 
schedule. 
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Q. What was the schedule you saw? A. The one shown 
me was that the basement and first floor of this building 
rented for $161 a month; the second floor, $100 a month; 
the third floor, consisting of two units, one at $60 and 
another at $45; and the rear lot for parking at $50 a 
month; making a total of $416 a month. 

• •••**•••* 

66 Q. Can you from your inspection—have you seen 
enough of the building, together with the rent 

schedule and the investigation and inspection you made, to 
give us an appraisal of the property? A. Yes, sir. 

Q. Can you tell us what, in your opinion, that fair market 
value is? 

Mr. Miller: I object. 

The Court: The objection is sustained. 

Mr. Friedlander: I take it that the basis of the objection 
is that he didn’t see enough? 

The Court: That is right. 

Mr. Friedlander: I will ask no further questions then. 

Mr. Friedlander: We will put on no further proof. 

#•••*#•••• 

Court’s Decision. 

67 (Thereupon Mr. Miller made a motion for 
directed verdict on behalf of the defendant, which 

was argued by counsel, and after which the following 
occurred:) 

The Court: The Court thinks the plaintiff has failed to 
make out a case and I shall sustain the motion generally, 
but specifically I will indicate that in the opinion of the 
Court, there was no meeting, final meeting of the minds 
and no completed contract. 

The Court thinks that they -were negotiations which were 
never completed. 

#•••*#•••• 
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EXHIBITS. 

Plaintiff’s Exhibit No. 1. 

81 Filed Dec 12 1950 

September 21, 1948 

Received from Leon Brill, Jr., a deposit of One Thousand 
Dollars ($1,000.00) to be applied as part payment of the 
purchase of Lots 806 and 829 in Square 429, with improve¬ 
ments thereon known as No. 711 8th St., N. W. in the Dis¬ 
trict of Columbia, upon the following terms of sale: 

Total price of property Twenty-seven Thousand Dollars 
($27,000). 

The purchaser agrees to pay all cash above 1st Trust 
at the date of conveyance, of which sum this deposit shall 
be a part. 

The purchaser is to assume, take title subject to, a first 
deed of trust secured on the premises of 711 8th St., N. W. 
Approximately Sixteen Thousand Dollars ($16,000.) due 
until paid, 194.., bearing interest at the rate of 5% per 
cent per annum, payable One Hundred Twenty Dollars 
($120.00) per month until paid. 

The attached statement is a part of this contract. 

It is also understood that this property complies with all 
fire regulations. 

The balance of deferred purchase money is to be secured 

by a.deed of trust on said property, to be paid in 

monthly installments of . Dollars ($.) or 

more, including interest at the rate of.per cent per 

annum, each installment when so paid to be applied, first, 
to the payment of interest on the amount of principal re¬ 
maining unpaid and the balance thereof credited to 
principal. 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

The property is sold free of encumbrances except as 
aforesaid; title is to be good of record and in fact; other- 
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wise said deposit is to be returned and sale declared off at 
the option of the purchaser, unles the defects are of such 
character that they may readily be remedied by legal 
action, but the seller and agent are hereby expressly re¬ 
leased from all liability for damages by reason of any 
defect in the title. In case legal steps are necessary to 
perfect the title, such action must be taken by the seller 
promptly at his own expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt 
action. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of the transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes issued by the Collector of Taxes of the District of 
Columbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment there¬ 
for has been levied or not, shall be paid by the seller or 
allowance made therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, 
notary fees and all recording charges, including those for 
purchase money trust if any, are to be at the cost of the 
purchaser; provided, however, that if upon examination 
the title should be found defective the seller hereby agrees 
to pay the cost of the examination of the title and also to 
pay to the agent herein a commission hereinafter provided 
for just as though the sale had actually been consummated 
and all the terms of this contract complied with. 

Within .days from the date of acceptance 

hereof by the owner or as soon thereafter as a report on the 
title can be secured if promptly ordered, the seller and 
purchaser are required and agree to make full settlement 
in accordance with the terms hereof. If the purchaser 
shall fail so to do, the deposit herein provided for may be 
forfeited at the option of the seller, in which event the 
purchaser shall be relieved from further liability here- 
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under, or without forfeiting the said deposit the seller rtay 
avail himself of any legal or equitable rights which he riiay 
have under this contract. In the event of the forfeiture 
of the deposit, the seller shall allow the agent one-half 
thereof as a compensation for his services to him. 

Settlement is to be made at the office of District Title 
Company or at the Title Company searching the title, and 
deposit with the Title Company or with Fred P. Decljel- 
baum of the purchase money, the deed of conveyance for 
execution and such other papers as are required of eitljier 
party by the terms of this contract shall be considered 
good and sufficient tender of performance of the terins 
hereof. 

Seller agrees to execute the usual special warranty de^d. 
Property is sold subject to an existing tenancy as follows: 
Attached herewith statement. 

Seller agrees to give possession at time of settlement, 
and in the event he shall fail so to do he shall become and 
be thereafter a tenant by sufferance of the purchaser ahd 
hereby waives all notice to quit, as provided by the laws qf 
the District of Columbia. (Strike one of the two foregoing 
sentences.) I 

The risk of loss or damage to said property by fire Or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof against or affect¬ 
ing the property at the date of the settlement of this cob- 
tract shall be complied with by the seller and the property 
conveyed free thereof. This provision shall survive the 
delivery of the deed hereunder. 

The seller agrees to pay to.his agents 

a commission amounting to $.. and the Title 

Company, or the Real Estate Office, through which settle^ 
ment is made is hereby authorized and directed to make 
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deduction of the aforesaid commission from the proceeds 
of the sale and to make payment thereof to the said agent. 

Entire deposit to be held by.until settlement 

hereunder is made. 


• 

• 

• • • * • 

Plaintiff’s Exhibit No. 2. 

82 


Filed Dec 12 1950 

711 — 8th. Street, N. W. 


1st. -Floor and basement . 


$161.00 

2nd. floor . 

.1-Yr. 

100.00 

3rd. floor front. 

.5-Yr. 

60.00 

3rd. floor rear. 

.1-Yr. 

45.00 

Parking in rear. 


50.00 

Monthly Income 

$416.00 

Annual Income 

$4,992.00 


Expenses: 


Heat . 

.$300.00 

Janitor . 

. 150.00 

Electricity .... 

. 140.00 

Gas . 

. 30.00 

Taxes . 

. 318.08 

Water . 

. 50.00 

Insurance . 

. 35.00 


$1,063.00 


First trust approximately $16,000.00 at 5% 
$120.00 a month. 


F. Morris Mushinsky 




payable 


• v 
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For the District of Columbia Circuit 


No. 10,855 


Martha K. Brill, Administratrix of the Estate of 
Leox Brill, Jr., Deceased, Appellant , 

v. 

Morris. Mushinsky, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


APPELLEE’S BRIEF 


COUNTERSTATEMENT OF THE CASE 

In addition to the statements of fact made by the ap¬ 
pellant, the trial and record shows that the appellant 
called the appellee as her witness, and he testified i;o the 
fact that he added an additional room to the building, 
installed a new heating plant, and made structural 
changes to the premises, all of which were made after 
the negotiations with the appellant’s decedent. 
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In addition thereto, Fred Deckelbaum testified that he 
had never made any agreement with the appellee concern¬ 
ing the question of commissions. 

Since the filing of the notice of appeal, the appellant 
as devisee under the Will of Leon Bnll Jr., deceased has 
filed an additional complaint against the appellee request¬ 
ing the same relief as to damages as requested by the 
complaint in this case. See Brill, Devisee U/W Leon 
Brill Jr., v. Morris Mushinsky Civil Action 4754-50 in 
the United States District Court for the District of Co¬ 
lumbia filed October 30th., 1950. 

SUMMARY OF ARGUMENT 

1. There never was a binding contract between the 
parties. There never was a meeting of the minds. The 
ngreement did not embrace who paid the commission, and 
at what rate; when the settlement was to take place; 
whether possession was to be delivered at time of settle¬ 
ment: who should hold the deposit; and whether the 
premises had been approved by the Fire Department. In 
absence of proof of the meeting of the minds of the 
parties and that the conditions were fulfilled there was 
no contract. 

2. While an argument was made on the appellant’s 
second point, the Court did not specifically rule on this 
question nor grant the instructed verdict motion on this 
item, and. therefore this item is not before the Court. 
However, the appellant herself recognizes the correctness 
of this position by filing a suit for the same claim as 
devisee under the Will of Leon Brill, which tends to 
support the position that an equitable conversion took 
place. 

3. Based on the examination, which was made after 
the improvements to the property had been completed, 



by the appellant’s witnesses as to value, without any hypo¬ 
thetical question being propounded to them, the witnesses 
were incapable of asserting any opinion of value On the 
date of the alleged breach. 

ARGUMENT 

There never was a valid contract. 

There must be, of course, a complete meeting o!f the 
minds in order to conclude a binding agreement. |lere, 
the offer by the appellant’s decedent was originally I$25,- 
000.00. Mr. Deckelbaum asserted that the appellee \yould 
accept the contract for $27,000.00 on two condition^ (1) 
that the statement was correct and (2) that the building 
must be approved by the Fire Department. Until ^hese 
two conditions were shown to have been satisfied, there 
was no acceptance by the vendor. In addition the con¬ 
tract is silent as to when it was required to be consum¬ 
mated. The purpose of the appellee’s ownership had 
been served, and the appellee had no further use for the 
property. The question of time of performance was, im¬ 
portant therefore and while there is printed languagp in 
the paper writing that it was to be settled as soon As a 
title report could be had if promptly ordered, neverthe¬ 
less. the minds of the parties had not met on this p|)int 
as they might have desired a longer or shorter period 
than required for title, and the fact that the time is left 
blank, lays emphasis to the conclusion that the parties 
had not actually agreed; their minds had not met on the 
essential important parts. There still had to be further 
agreements made if the price had been settled. T^iey 
had not gotten that far. 1 

The contract also provided that all violations of Mu¬ 
nicipal requirements or orders issued by any department 
of the District of Columbia had to be complied with by 
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the appellee. This was an important requirement in that, 
if there were violations, a large expense could be required 
which would alter the amount the vender might agree to, 
hence the condition attached to the agreement to accept 
$27,000.00, that “One was to make sure that the state¬ 
ment was correct, and it must be approved by the Fire 
Department.” If there were any fire requirements it fits 
in with the uncertainty of the vendor’s mind to the effect 
that “I will have to increase the price in order to take 
care of the work that has to be done there”. It will be 
readily seen then, that there could be no acceptance at 
$27,000.00 unless it was to be approved by the Fire De¬ 
partment, and if it did not, then the price would have to 
be increased to take care of this additional work. Could 
a situation as this be farther removed from a meeting of 
the minds? There was no evidence adduced whatever, 
that showed that the premises did comply with fire de¬ 
partment requirements. 

The next ambiguity in the paper writing appears in 
connection with the question of tenancy. The printed 
part of the contract states “The property is sold subject 
to an existing tenancy as follows: Attached herewith 
Statement”. The statement refers to certain income, and 
expense. Thereafter it appears that the “seller is to give 
possession at time of settlement and in event he fails to 
do so he shall become and be thereafter a tenant by suf¬ 
ferance of the purchaser and hereby waives all notice to 
quit as provided by the Laws of the District of Columbia 
(Strike one of the two foregoing sentences)”. What is 
the requirement with respect to this part of the paper? 
Does it mean that while the premises are rented as shown 
on the attached statement, nevertheless the appellee is 
required to give possession at time of settlement? Cer¬ 
tainly there was no agreement concerning this item. 

The last part of the contract required the appellee to 
pay a commission; both the recipient and the amount 
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are blank and left to the imagination. Who is to receive 
the commission? How much is it to be? There were 
items requiring a meeting of the minds. They were a 
very necessary and important item. The amount to be 
paid would have a great effect on the amount the appellee 
was willing to sell the property for and at what pribe he 
would accept the appellant’s decedent’s offer. Yet| this 
is left blank. The record is crystal clear that there ijiever 
was any discussion as to the amount of commission] and 
therefore no meeting of the minds on this important 
point. The appellant’s witness Deckelbaum made this 
point clear. Prior to the time the contract was returned 
to the appellee with the vendee’s initials at $27,000.00 
there had never been any agreement about the amount 
of commission. After the contract was returned thq ap¬ 
pellee “w’anted to cut my commission”. Cut from ydiat 
amount? There never had been any agreement originally 
about anv commission so how could it be cut? Since 

V 

there was no agreement about the commission and a fur¬ 
ther discussion showed a disagreement how can u be 
said that there ever was a meeting of the minds on this 
proposed agreement? The question of the commission is 
a matter of agreement. It is no longer taken that ttere 
is a prevailing amount. 

Therefore the necessary requirements to make a valid 
agreement was lacking. See Patten v. Warner, 11 App. 
D. C. 149; Cunningham Mfg. Co. v. Rotograph Co .J 30 
App. D. C. 524; Lyon v. Smith, 2 App. D. C. 37. 

We say that Clebome v. Totten, 61 App. D. C. 69, 57 
F. 2d. 435 cited by the appellant supports our position. 
There, this Court said the offer imposes no obligation on 
the offeror unless accepted by the offeree according to 
its terms without qualification, and any departure invali¬ 
dates the offer. Here, when the appellee is alleged to 
have agreed to accept $27,000.00 it was on two conditions 
(1) was to make sure the statement was correct and (2) 
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that it must be approved by the Fire Department. Neither 
of these conditions were shown to have been accepted or 
was it shown that the statement was correct or that it 
was approved by the fire department. Consequently there 
was a departure from the offer of the appellee. 

In view of the several uncertainties and the important 
requirements to be settled and discussed, the Court’s con¬ 
clusion that the negotiations were never completed and 
there never was a final meeting of the minds was correct. 

2. The Appellant was not a proper plaintiff: 

The appellant herself is doubtful about her position on 
this proposition. She recognizes this by filing another 
complaint for the same relief but this time does so as 
Devisee. 

Tf the Trial Court’s ruling on the first point is correct, 
both of the two additional points made by the appellant 
fall. However further answering this proposition, the 
Court did not specifically state that he was basing the 
granting of the motion on this point. Since the appellant 
lias seen fit to include it as part of the appeal it will be 
answered. 

On the preface that the contract was binding, since it 
was a contract involving realty, an equitable conversion 
was effected. The vendor’s interest became personalty, 
and the vendee’s interest became realty. This Court in 
effect so held in Griffith v. Stewart, 31 App. D .C. 29, 
affirmed Stewart v. Griffith , 217 U. S. 323, 54, L. Ed. 782; 
Marden v. Hopkins, 47 App. D. C. 202. 

3. The exclusion of the valuation of real estate was 
not error: 

The two real estate experts both examined the property 
within a few days prior to the actual trial. Neither of 
them inspected the premises. When both of them were 
unable to state the physical condition of the premises in 
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1948 when compared with the time of their inspection, the 
appellant’s counsel called the appellee as his witness, and 
it more clearly supported the Court’s ruling. Iparge 
amount of improvements and repairs and additions had 
been made since the negotiations, and since the appellant 
failed to cite the condition of the premises to the two 
experts it is clear that they had no right to express an 
opinion concerning value on a piece of property which 
was entirely different than existed at the time of the al¬ 
leged breach. They could only speculate. They did not 
know what went into the improvements, nor did they 
know its condition prior to the improvements. Unless 
they made a complete inspection and knew what the con¬ 
dition was prior to the remodeling the experts were not 
competent. See Phillips and Sager v. Kern, 50 App. 
D. C. 317, 271 F. 547. 


CONCLUSION 

We respectfully submit that the judgment of the 
judge was correct, and should be affirmed. 

Respectfully submitted, 

Hermax Miller, 
Attorney for Appellee. 
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